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STATEMENT OF QUESTION PRESENTED 

The question in this case is the finality of the custody 
provisions in a judgment for divorce, from which no 
appeal is taken; whether a final judgment awarding per* 
manent custody to one parent, and reserving to the other 
parent only a restricted right of visitation may be 
amended or modified by another judge in the same court 
to take the sole custody from the first parent and give 
the other parent custody overnight two weekends a month 
without supervision, in the absence of a showing that 
there had been a substantial change of circumstances 
since the date of the original judgment. 
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Jtttiteii States (Bmrt of Ap p ra te 
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No. 11,105, April Term, 1951 


Jambs E. Dawk, Jb., Appellant, 


Verna J. Dawn, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

• • * T 

This Court has jurisdiction of this appeal under Sec¬ 
tion 1291, of Title 18, of the United States Code. 


STATEMENT OF THE CASE 

► » . *, * > , r 

The parties were married March 28, 1945, and had one 
child bom July 2, 1946. The wife finally deserted the 
husband and child July 2, 1948, and in the same month 
sued for limited divorce charging cruelty, and later the 
husband filed a separate action for absolute divorce 
charging desertion. The cases were consolidated for 
trial, and at the final hearing, judgments were entered 
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dismissing her action for limited divorce and awarding 
the hnsband an absolute divorce with permanent custody 
of the child. (Tr. 69; Appellant’s App. 3). No ap¬ 
peal was taken from either of these judgments. 

There had been continuous litigation over the custody 
of the child in the limited divorce case. (Tr. 59) Every 
judge before whom the matter had come awarded cus¬ 
tody to the father, pendente lite, the mother’s right of 
visitation being changed from time to time. No order 
had permitted the mother to keep the child overnight or 
to take it beyond the District of Columbia. (Tr. 61-64) 
Under the pendente lite order in effect at the time of 
trial the father was leaving the child once a week with 
a Mrs. Holman, where he would call for it in several 
hours after the mother had seen it. (Tr. 64; Appellant’s 
App. 2) At the final hearing, the trial judge awarded 
the permanent custody solely to the father, discontinuing 
the then current method of visitation (Tr. 1; Appell¬ 
ant’s App. 11), and in the final judgment of October 
10, 1950, merely reserving to the mother “the right to 
see the child at reasonable times.” (Tr. 69; Appellant’s 
App. 3) 

Two months later the mother, through new counsel, 
served a “Motion for Partial Custody of Child” and 
later a “Motion to Amend Final Judgment Ee Custody 
of Child”. (Tr. 70, 75; Appellant’s App. 4, 9) Upon 
the trial judge refusing to reopen the matter, another 
judge, after taking the testimony of the mother and a 
friend, announced he would give the child to the mother 
overnight on two weekends a month, and indicated she 
would later get custody for longer periods. (Tr. 26, 
et seq.; Appellant’s App. 12) This was followed by 
the order, dated May 17, 1951, entitled “Judgment Modi¬ 
fying Provision of Final Judgment Herein Respecting 
Custody of Child”, giving the mother custody of the 
child on two weekends a month, and permitting her to 
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take it anywhere in the metropolitan area without super¬ 
vision. (Tr. 78; Appellant’s App. 10) From this 

order the father appeals. (Tr. 79) 

* . • r 

This order was passed without any showing that the 
child was not receiving proper care, or that there had 
been any change in circumstances of the child or its 
parents since the date of the final judgment. The mother 
based her motions upon the fact that she was dissatisfied 
with the restriction on her right of visitation contained 
in the final judgment, and she desired this order changed 
to give her at least partial custody, and the right fo 
have the child with her free from all supervision. (Tr; 
40 et seq.; Appellant’s App. 13) 

» p 

STATEMENT OF POINTS 

1. The Court erred in passing the order dated May 
17,1951. 

2. The Court erred by modifying the custody provi¬ 
sions of the final judgment, dated October 10, 1950, in 
the absence of a showing that there had been a change 
in circumstances since the date of said judgment. 

3. The Court erred by permitting a party dissatisfied 
with the terms of the final judgment, instead of appealing 
to the Court of Appeals, to obtain a different custody 
order from another judge in the same court. (Tr. 80) 

SUMMARY OF ARGUMENT 

“The question of the custody of a minor child, once 
properly and finally adjudicated • • • is settled for all 
time, unless there be an appeal, and a judgment rendered 
is 1 impregnable against • • • assault” either in the 
same or another court It is “res judicata, and is con¬ 
clusive upon the same parties upon the same state of 
facts.” 
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! Such “a decree is binding as to all matters adjudged, 
or which might have been adjudged,” and can only be 
changed when “things which have transpired since ef¬ 
fecting the welfare of the child,” require a change in 
“the child’s custody”. 

The conclusiveness of a divorce decree granting per¬ 
manent custody of a child is not avoided by the Code 
provision holding the case open for future custody or¬ 
ders, unless there has been a substantial change of cir¬ 
cumstances since the said decree requiring a new custody 
order. 

Dissatisfaction with the terms of custody and visitation 
provided in a final judgment may be grounds for an 
appeal to a higher court, but does not give the defeated 
party a right to apply to another judge in the same court 
to amend or modify these terms. 

The paramount consideration in awarding or changing 
the custody of a child is its own welfare; it is bad for a 
child to be the subject of frequent and bitter litigation 
or to be tossed back and forth between its parents; and a 
permanent custody award should be final and only 
changed for very grave reasons. 

The order of May 17, 1951, “modifying” the custody 
and visitation provisions in the “final” judgment of Oc¬ 
tober 10, 1950, took the sole custody from the father 
and granted partial custody to the mother; she to have 
custody of the child overnight unsupervised on two week¬ 
ends twice a month. This was making a new award in 
lieu of that advisedly made by the trial judge after a 
full hearing upon the same circumstances and conditions. 

The appellant’s position is that the trial judge found 
that, disregarding the wishes and controversies of the 
parents, the best interests of the child were served by 
having it remain with the father; that the mother had 
no facilities and was temperamentally unsuited to have 
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the child unsupervised; that since its birth the child had 
lived with the father in a comfortable home where it wa<* 
receiving loving care; and that none of these circum¬ 
stances had changed when the subsequent order was 
passed. That the action of the lower court in passing 
this order should be reversed and the provisions in the 
original judgment for divorce respecting custody and 
visitation restored to full force and effect. 

ARGUMENT 

This court has often been called upon to determine the 
finality of a custody order, and most of the cases cite 
and follow the early case Of Slack v. Perrine, 9 App. 
DC 128, decided in 1896, in which the court said— 

“ ‘The question of the custody of a minor child, 
once properly and finally adjudicated, whether in a 
habeas corpus proceeding or otherwise, is settled for 
all time, unless there be an appeal, and the judg¬ 
ment rendered is impregnable as against a collateral 
assault’ • • • We therefore hold that a former ad¬ 
judication on the question of the right to the cus¬ 
tody of an infant child, brought up on habeas corpus, 
may be pleaded as res judicata, and is conclusive 
upon the same parties upon the same state of facts.” 

This ruling was followed in 1917, in the case of Wedder- 
bwrn v. Wedderbwm, 46 App DC 149, where the court 
said— 

“And the decision of the court in that proceeding 
awarding the custody and control of the child to the 
mother was res judicata, under the ruling of this court 
in Slack v. Perrvne, 9 App DC 128, where the question 
was carefully and squarely ruled.” 

In 1920 the court further developed this reasoning to con¬ 
sider what change in circumstances might justify a change 
of custody, and in the case of Heavrin v. Spicer, 49 App 
DC 337, pointed out— 
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“• • * while the decree is binding as to all matters 
adjudged, or which might have been adjudged, by it, 
it does not bar the courts • • • from investigating 

, things which have transpired since effecting the wel¬ 
fare of the child, and from changing, if necessary, be¬ 
cause of those things, the child’s custody. 

We think this position is supported by the great 
weight of authority. The judgment of a court touch¬ 
ing the custody of a minor child in a divorce suit is 
4 ordinarily not res judicata, either in the same court 
or that of a foreign jurisdiction, except as to facts be¬ 
fore the court at the time of judgment’. (Citing cases) 
‘We are of the opinion that the divorce decree award¬ 
ing custody of lie child to the father concludes the 
mother as to the father’s right to possession of the 
child at the time of its rendition, and unless • • • 
events transpiring since the first decree show the 
father to be an unfit person to have custody of his 
child.’ (Citing cases) 

But nothing which was, or might have been, in¬ 
vestigated by the Maryland decree should be regarded 
as new. To fall within that category things relied 
upon must have come into existence since the decree, 
and they must be of a substantial not shadowy char¬ 
acter. It would, we think, be very detrimental to the 
welfare of the child to have frequent litigation over 
its custody, and such might be the case if in a proceed¬ 
ing of this character the defeated party may renew 
the contest for its possession, without regard to what 
has been done by our courts. (Citing and distinguish¬ 
ing Slack v. Perrme, swpra) If the respondent can 
establish facts which are materially different from 
those adjudicated, or which might have been adjudi¬ 
cated, in the Maryland case, which show that the wel¬ 
fare of the child requires that its custody shall be 
taken from the grandmother and given to her, she will 
be entitled to a judgment in her favor, but not other¬ 
wise.” 

This was followed in 1921 in the case of Church v. Church, 

50 App DC 237, where this court said— 

“The father could not have obtained possession of the 
child, save on grounds which arose since the decision 
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in the divorce case. As to aU matters decided, or which 
might have been decided, in that case, the judgment 
therein is res judicata. We have recently considered 
this question quite thoroughly in Heavrin v. Spicer. 49 
App DC 337”. 


And again in 1935 in the case of Bunrowes v. Burr owes, 
64 App DC 392, where this court said— 


* * There is, therefore, no claim that anything new effect¬ 
ing the question of the custody of the child has trans¬ 
pired between the rendition of the North Carolina de¬ 
cree and the institution of the proceedings in the Dis¬ 
trict. Consequently, if that decree is still in force, the 
action of the court below was correct” (Citing Beav- 
rvn v. Spicer and Church v. Church, supra) 

A bitterly contested custody case was Boone v. Boone, 
which in addition to litigation in other jurisdictions, twice 
reached this court The mother had been awarded custody 
by the North Carolina court, and the matter first reached 
this court in 1942, 76 US App DC 399, when the father 
appealed from an adverse decision in a habeas corpus 
case brought in the District of Columbia. This court af¬ 
firmed the action of the lower court in denying the father’s 
petition saying— 


“But the NorthCarolina court did determine what the 
children’s welfare required at the time when the court 
acted. That determination has an evidential bearing 
on the ultimate question before the District Court; and 
the effect of res judicata may well be given that de¬ 
termination. This court has recently said *• • • when 
the matter of custody has been adjudicated by the 
court of another jurisdiction, it is necessary—in order 
to warrant the taking of jurisdiction by the courts of 
the District—that the circumstances which existed at 
the time of such adjudication should have changed.’ 
(Citing cases) We take this to mean—in order to 
warrant the courts of the District in changing the 
custody previously adjudicated, the circumstances 
which existed at the time of such adjudication should 
have changed. We think, therefore, that the District 
Court was right in holding itself bound, with respect 
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to conditions at the date of the North Carolina court’s 
order, by the court’s findings. This is simply to say 
we should not needlessly thrash over old straw, but 
should apply the doctrine of res judicata as far as 
the nature of the case permits.” 

This first Boone case was cited with approval in 1943, 
in Cook v. Cook, 77 US Appeals 388, the court pointing out 
that a new custody order should be made when events 
transpiring since a former order require a change in 
custody, saying— 

“The trial court was in error in holding that the 
order of the New York Court was res judicata on 
the question of the present welfare of the children. 
• • • A custodial order is conclusive as to all matters 
prior to its promulgation. But the doctrine of res 
judicata cannot settle the question of a child’s welfare 
for all time to come; it cannot prevent a court at a 
subsequent time from determining what is best for 
the children at that time. The usual way to express 
this rule is to say that ‘circumstances have changed’ 
when the order is no longer in the children’s interest. 
(Citing cases) Where the circumstances are the same 
as existed at the time of the former decree, the evi¬ 
dential effect of that decree may, according to the 
. Boone case, be given ‘the effect of res judicata’. This 
is a common sense rule to avoid a re-trial of the same 
issues and charges which were tried in the former 
proceedings.” 

In 1945, in the second Boone case, 80 US App DC 152, 
the mother appealed from an adverse decision in the lower 
court, and this court reviewing prior decisions in custody 
cases, pointed out that the paramount consideration in 
awarding or changing custody was the welfare of the child 
itself, and not desires or contentions of its parents, or 
even a prior court order if circumstances had changed 
since it was passed, the court continuing— 

“Whichever court exercises that power should respect 
the earlier judgment, to the extent that issues there 
presented were judicially determined. To that extent 
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the doctrine of res judicata and the full faith and 
credit clause should apply. When changes in circum¬ 
stances have intervened, they may indicate the need 
for a new award of custody.” 

It may be argued that Section 16-413 of the D. C. Code, 
1940 ed., reserves the right to change the custody of a 
child of divorced parents at any time. This section reads— 

“After a decree of divorce in any case • • • provid¬ 
ing for the care and custody of children, the case shall 
be considered open for future orders in those re¬ 
spects.” 

However, it is submitted that this section does not detract 
from the conclusiveness of a custody clause in a divorce 
decree upon the facts as they then exist, but merely cau¬ 
tions that future orders can still be passed when new 
circumstances or matters transpiring since the divorce re¬ 
quire a change in custody. 

It can hardly be disputed that it is bad for a young child 
to be the subject of frequent, bitter and continual contro¬ 
versies between its parents, and to have its custody tossed 
back and forth, or even divided, between them. As this 
court said in Heavrvn v. Spicer, supra ,— 

“It would, we think, be very detrimental to the welfare 
of the child to have frequent litigation over its cus¬ 
tody, and such might be the case if in a proceeding 
of this character the defeated party may * * * renew 
the contest for its possession, without regard to what 
has been done by our courts.” 

And in the later case of Snow v. Snow, 52 App DC 39,— 

“Care must be taken that the child not be tossed 
about like a ball between the contesting parties. Con¬ 
sciousness on its part that a struggle, with its inevit¬ 
able bitterness, takes place at short intervals between 
its parents, must be very detrimental to the child’s 
character. • • • 

We think it proper to add that hereafter this court 
will, and the lower court, in our judgment, should look 
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with much disfavor upon any effort to change the 
order here provided for until the child has reached the 
age of 12, except where the change is sought for grave 
reasons/ ’ 

In the recent case of Steele v. Steele , 83 US App DC 254 
(1949), this court, citing Boone v. Boone , 80 US App DC 
152, pointed out that custody of a young girl should be 
decided on a question going to the very heart of the mat¬ 
ter, saying—• 

“It is whether appellant is a fit and desirable person 
to direct and control the future of the child. As we 
have pointed out, at least four of the judges of the 
District Court have answered that question in the nega¬ 
tive and, since there is nothing to show that they 
were wrong, it follows that the order below must be 
affirmed. ’ ’ 

Factually the Steele case and the case at bar are nearly 
identical, the parents were having frequent litigation over 
the custody of a five year old girl, and four or five judges 
before whom the controversy was heard, all found the 
mother was not a suitable person to have the child and 
awarded its custody to the father. In the case at bar, 
Judges Morris, Pine, Schweinhaut, Matthews and Curran 
all continued custody in the father, although the conditions 
under which the mother could see the child were changed 
several times either by the Court or agreement of counsel. 
But no order or agreement permitted the mother to take 
the child out of the Court’s jurisdiction or to keep it 
overnight unsupervised.. Under the last pendente lite order 
in effect when the case was tried, the father was leaving 
the child once a week with a Mrs. Holman, who returned it 
to him several hours later after the mother had visited it. 

Upon the final hearing the trial judge found that the 
child’s best interests required that the father be given 
permanent custody, but that the then current method of 
visitation be discontinued, and the mother be restricted to 
the right to see the child at reasonable times. (Tr. 24; 


Appellants App. 11) He reached this decision from con¬ 
sideration of the evidence before him of the mother’s con¬ 
duct and attitude toward the child since its birth, and her 
lack of cooperation in working out prior methods of visita¬ 
tion. She had been adjudged in contempt for defying one 
court order; fined for assaulting the child’s grandmother; 
and created frequent scenes in the neighborhood and in 
the courthouse. The mother had always neglected the 
child; had deserted it several times; had shown no love 
for it; was interested in others; and admitted having com¬ 
mitted adultery in its presence.- She was temperamentally 
unsuited to have its custody, and had no facilities to care 
for it, as she lived in a rented room where she would have 
to leave it with strangers while she was at work. The 
child had a good home, where it had lived with its father 
and grandparents since birth, and it would be against the 
best interests of the child to make a change or toss it back 
and forth between its parents. (Tr. 71 et seq.; Appellant’s 
App. 5) 

When the final judgment was entered, the mother made 
no attempt to see the child under its terms, and did not 
reply to a letter from the father suggesting arrangements 
for her to see it. (Tr. 45, 46, Appellant’s App. 14,15) On 
the contrary she elected to continue the litigation, and 
through new counsel, filed motions to amend the judgment 
and give her partial custody. Neither of these motions 
gave any grounds or were supported by affidavits, but from 
appellee’s testimony we gather that she was dissatisfied 
with the terms of the final judgment providing when she 
could see the child, and wished the decree changed to give 
her at least partial custody, and the right to have the child 
overnight, and take it anywhere she pleased free from all 
supervision. (Tr. 70, 75; Appellant’s App. 4, 9) 

These motions came up before Judge Bastion, who first 
announced he could not hear an appeal from the trial 
judge’s ruling or amend his judgment, and that he would 
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deny the motions unless the trial judge (Judge Curran) 
would hear them. (Tr. 32; Appellant’s App. 12) However, 
upon Judge Curran refusing to further hear the matter, 
he took the testimony (Tr. 32; Appellant’s App. j.2) of 
the mother and a friend, and signed the order from which 
this appeal is taken, taking the sole custody from the 
father and giving the mother custody overnight two 
weekends a month anywhere in the metropolitan area with¬ 
out supervision. (Tr. 78; Appellant’s App. 10) The only 
testimony of the mother, partly corroborated by her friend, 
was that after the filing of her motion, they called at 
the home of appellant on Christinas Day, unannounced, and 
demanded the child. That the father and grandparents 
were having guests for dinner, but appellee and her friend 
were permitted to visit the child for several hours, although 
they were refused permission to take the child out. That 
the grandparents promised to clear the living room so 
appellee could visit the child alone, but others continually 
came in the room to answer the telephone, etc., so the 
mother was alone with the child not more than an hour. 
Appellee admitted that she had not replied to appellant’s 
letter suggesting arrangements for her to see the child; 
that she made no attempt to see it during the two months 
intervening between the divorce and the filing of her mo¬ 
tion; and that she had threatened if she ever got her hands 
on the child the father and grandparents would never see 
it again. (Tr. 39, et seq.; Appellant’s App. 13) 

There was no testimony that appellee had not been al¬ 
lowed to see the child; that it did not have a good home 
and loving care; or that the circumstances of the child 
or its parents had changed during the period since the 
date of the final judgment up to the date of the hearing 
before Judge Bastian. 

Examination of the typewritten transcript of the record, 
only the high points of which have been printed in the 
appendix to appellant’s brief, will disclose that throughout 
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this litigation, appellee has been motivated not by a wish 
to do what is good for the child, but by a selfish desire to 
assuage her injured pride, and to harass the appellant 
and the child’s grandparents, who she knows dearly love 
the child, and worry when they do not know its whereabouts 
or that it is receiving proper care. 

In conclusion, appellant submits, that appellee’s dissatis¬ 
faction with the terms of the divorce decree, while it 
might be grounds for an appeal to the Court of Appeals, 
is not grounds for obtaining from another judge in the 
same court an amendment changing the terms of the final 
judgment; that the said judgment entered October 10, 

1950, rendered res judicata what the best interests of the 
child required on that date; that no substantial change in 
the circumstances requiring a change in custody had trans¬ 
pired since when the order of May 17, 1951, was signed; 
that appellee is temperamentally unfitted and has no facili¬ 
ties to keep the child overnight unsupervised; that the best 
interests of the child require that it remain in the sole 
custody of appellant and not be tossed back and forth be¬ 
tween the parents; and that this long litigation over the 
custody of the child be brought to a final conclusion. The 
action of the lower court in passing the order of May 17, 

1951, should be reversed, and the terms for custody and 
visitation included in the final judgment of October 10, 
1950, should be restored to full force and effect. 


Hallock P. Long 
Attorney for Appellant. 
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64 Filed Aug 16 1950 Harry M. Hull, Clerk 


IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Verna J. Dawn, Plaintiff 
v. 

I 

James E. Dawn, Jr., Defendant 
Civil Action No. 3071-48 

Order Modifying Plaintiff's Right of Visitation Specified 
in the Order of November 17, 1949 

This action came on to be heard upon plaintiff’s mo¬ 
tion to modify the order of this court dated November 
17, 1949 in respect to her right to visit with her child, 
and after a hearing thereon and the points and authori¬ 
ties in opposition thereto, it is by the Court this 16th day 
of August, 1950, 

ORDERED that the final clause in the order of No¬ 
vember 17, 1949 be and the same is hereby modified to 
read: 

“reserving unto the plaintiff the right to see and visit 
with said child on Sunday afternoons, between the hours 
of two and seven o’clock P. M., or at such other tames 
as counsel may agree, at the home of Mrs. Virgil Hall¬ 
man, 1408 Crittenden Street, Northwest, Washington, D. 
C.; the defendant to deliver the said child or to have her 
delivered to Mrs. Hallman at her home aforesaid at or 
before two o’clock P. M. on Sundays and the said Mrs. 
Hallman to return the said child to the defendant or to 
whomever he designates at or after Seven o’clock P. M. 
on Sundays at the said home of Mrs. Hallman. 

/s/ Buraeta Shelton Matthews 

Judge 
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Filed Oct. 10 1950 Harry M. Hull, Clerk 

69 Judgment for Absolute Divorce <md 

Custody of Minor. 

This action came on to be heard on October 3rd and 
6th, 1950, upon complaint and answer and was consoli¬ 
dated for trial with Civil Action No. 3071-48, and after 
the taking of testimony in open court and the argument 
of counsel, the Court finds from the evidence that the 
parties were married March 28, 1945, and that the de¬ 
fendant deserted the plaintiff in the District of Columbia 
July 2, 1948; that the plaintiff is a bona fide resident of 
the District of Columbia and has been such resident more 
than one year prior to the filing of this action; that the 
parties have one child, namely Janice A. Dawn, bora 
July 2, 1946, who has lived with the plaintiff ever since 
its birth; that the plaintiff is entitled to a divorce on 
the ground of desertion continuing without interruption 
for two years prior to the filing of this action; and it is 
for the best interest of the party’s minor child that it 
remain in the custody of the plaintiff; wherefore, it is 
by the Court, this 10th day of October, 1950, 

ORDERED AND ADJUDGED that the plaintiff, James 
E. Dawn, Jr., be, and he hereby is, granted a divorce, 
a vinculo matrimonii, Provided that this divorce shall 
not become final and take effect until the expiration of 
the time allowed for taking an appeal and the final termi¬ 
nation of any appeal taken, and in no event until the 
expiration of six month from the date hereof; and 

IT IS FURTHER ORDERED that the plaintiff, James 
E. Dawn, Jr., be, and he hereby is, awarded the perma¬ 
nent custody of Janice A. Dawn, the minor child of the 
parties, reserving unto the defendant, Verna J. Dawn, 
the right to see the said child at reasonable times. 

By the Court: 

/s/ Edward M. Curran 

Judge. 
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70 Filed Dec 18 1950 Harry M. Hull, Clerk 

Motion for Partial Custody of Child, Etc. 

Defendant moves the Court to (1) grant defendant par¬ 
tial custody of the child herein, or (2) to permit her to 
have custody of the child over the holiday period, or (3) 
to make more certain the times within which she may 
visit child. 

The rules of this Court require that if you oppose 
the granting of this motion, you or your counsel shall 
within FIVE DAYS from date of service of a copy of 
above motion upon you, or such further time as said Court 
may grant, or as the parties to this action may agree 
upon, file in reply with the Clerk of this Court a state¬ 
ment of the points and authorities upon which you rely, 
and serve a copy thereof upon counsel herein. 

/s/ John J. O’Brien 
John J. O’Brien, 

Attorney for defendant, 

Evans Building. 

• • • • 

71 Filed Dec 28 1950 Harry M. Hull, Clerk 

Affidavit of Plaintiff. 

District of Columbia, ss: 

The plaintiff, James E. Dawn, Jr., being first duly sworn 
upon his oath deposes and says: 

The question of the custody of the minor child has been 
continuously before the several judges of this court in 
this action and C. A, 3071-48, and every judge before 
whom the matter has come has awarded its custody to 
the father. At the final hearing testimony was taken in 
open court, and plaintiff was granted an absolute divorce 
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and permanent custody of the child. At this trial there j 
was received in evidence the following documents signed j 
by defendant: 

(Defendant’s Exhibit No. 1, in typewriting.) 

“AGREEMENT j 

i 

This agreement entered into this 27th day of December i 
1947 by and between, Verna J. Dawn, and James E. Dawn, 
Jr., husband and wife. 

Witnesseth: 

That it is understood and agreed by and between the 
parties hereto that Verna J. Dawn, wife of James E. 
Dawn, Jr. desires to visit her family for an indefinite j 
period of time and the wife agrees that the child of their j 
marriage, Janice Aileen Dawn, age 18 months, be and 
remain with the father, James E. Dawn, Jr. It is further 
understood and agreed that the visit to her parents home I 
will in no wise be construed as desertion on her part of 
her husband and child. 

(Signed) JAMES E. DAWN, JR. Husband 
“ VERNA J. DAWN Wife 
Witness * > \ 

(Signed) R. LOGAN HALLOWELL 
“ JAMES E. DAWN, Sr.” 

(Defendant’s Exhibit No. 2. In handwriting of De¬ 
fendant!) 

“January 30,1947(8) 

i 

I, Verna J. Dawn, who is in my right mind, swear this 
day that I have been unfaithful last October 28 or there¬ 
abouts against my husband. I took part in adultery with j 
Albert Tucker at his home in the presence of my child. ! 
I want a divorce. I hereby give full rights & custody of 
our daughter, Janice Aileen Dawn, bom July 2, 1946. I 
hereby give up any right for alimony. 

VERNA J. DAWN.” 






72 (Plaintiff’s Exhibit No. 1. In handwriting of 
defendant) 

“June 15, 1948 
530 Madison St, N. W., 
Washington 11, D. C. 

Dear mother, 

I have tried to come to a solution of Jim’s and my do¬ 
mestic difficulties. My feeling is this. I did not love 
Jim at the time I married him. I knew this but never¬ 
theless I married him and gave birth & raised a child, 
whom Jim loves dearly. 

I am now interested in another man, and have been out 
with even another. Because I love this man life is not 
tolerable with Jim. 

Jim has stayed home and tried to make our marriage 
successful. I promised to cooperate and make a go of 
our marriage myself but I was unable to keep my promise, 
because I find life very dull with him. 

I have begged Jim for a divorce and I have threatened 
to divorce him although I have no legal grounds. Jim 
has been a good husband and father. 

I have flirted with other men in Jim’s presence. The 
second man I mentioned earlier, I was caught with by 
Jim at 3 a.m. Sunday, May 15. Jim is still willing to 
live with with me but I can’t stand it any longer. I have 
told Jim constantly that I love this other man and not 
him. 

I will explain in detail about the three days I left 
Jim which I have already told you about, although I did 
not tell you the whole truth about everything. The reason 
I am telling you the truth now is that Jim threatened to 
tell you and I would rather tell you myself. At that time 
I packed a suitcase and left without it intending to pick 
it up later. In it I had packed my sexual relations 
diaphragm which is used for the prevention of pregnancy* 
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j 

Although I hid this suitcase, Jim found it Jim unpacked 
it in order to look for a due as to where I might be. He 
found the diaphragm. I have never been able to explain 
to him why I needed this diaphragm for my three-day vaca¬ 
tion. I guess it explains itself. 

i 

Jim and I are in debt $3000. I signed my name to half 
of these debts. It would take from 7 to 8 years for Jim to 
pay this off alone. 

I want to be free but it would not be fair for me to 
leave the burden on him due to the fact that I was mainly 
responsible for it. Jim has refused to give me a divorce 
in the past, and there is no way for me to get one legally 
unless he is willing to agree to it. 

I have nagged Jim for a divorce until he finally came 
to this agreement due to the fact that I tried to cause him 
trouble with his job by telling a lie that he pointed his 

gun at me. j 

73 “Jim says that since I want a divorce so badly 
as to cause him trouble with his job and tell lies 
that Jim has agreed to let me be free provided we come to 
a deal and divide and share equally in the debt we owe. 

In this agreement we have to share the baby equally. 
Because Jim does not trust my word I must pay my 
$1500 in cash. Because it is I who wants the divorce I 
must pay both lawyer fees plus divorce costs. This is a 
fair deal as I am the one who has wronged. j 

i 

Can the family get together and lend me this kind of 
money? Please, I want to be free very badly. If you 
can raise the money do it as quickly as possible. 

Tour daughter, 

VERNA” | 

i 

There was testimony at the trial that prior to the separa¬ 
tion of the parties, the defendant neglected the child, and i 
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the parties continually quarreled over this and her going 
out with other men. That the defendant left her home 
for several days in the latter part of October, 1947, with¬ 
out her husband knowing her whereabouts, which where¬ 
abouts she later confessed in Defendant’s Exhibit No. 2, 
supra. That the parties separated the latter part of De¬ 
cember, 1947, and went to a lawyer and signed an agree¬ 
ment, Defendant’s Exhibit No. 1, supra. That plaintiff 
about a month later took her back, but she continued going 
out with other men (Plaintiff’s Exhibit No. 1), and finally 
deserted her husband and child July 2, 1948. 

That after this court granted him temporary custody 
of the child different attempts were made to give the de¬ 
fendant rights of visitation. That when she was allowed 
to take the child out, she ran off with the child, and only 
returned it about a month later, after she had been ad¬ 
judged in contempt. That when she was allowed to visit 
the child at the home of a neighbor she created continual 
scenes, until the neighbor refused to continue the arrange¬ 
ments. That when she visited the child at the home of 
its grandparents there were continual scenes, and she was 
fined in the Police Court for assaulting the child’s grand¬ 
mother. That when the Court finally granted the plaintiff 
permanent custody of the child, defendant created scenes 
in the court-room, corridors and courthouse grounds. 

Plaintiff says that defendant is temperamentally un¬ 
fitted and does not have the facilities to properly care 
for the child. He is convinced from her past conduct that 
she is not actuated by interest in the wellbeing of the 
child or what is best for it, but continues this liti- 
74 gation because of injured pride and her desire to 
hurt the plaintiff through the child. That she has 
threatened that if she gets the child plaintiff will never 
see it again. 

The child has lived with plaintiff since its birth, and 
has a comfortable home and loving care in a house owned 
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by its grandparents who love it dearly. The best inter¬ 
ests of the child will not be served by having it tom back 
and forth between its parents, and there is no reason 
why the present arrangement should be disturbed. There 
has been no change in circumstances since the order of 
October 10, 1950, awarding permanent custody. 


The plaintiff has never refused to permit the defendant 
to visit the child at reasonable times, so long as she be¬ 
haves in a rational manner and avoids creating scenes. 
Upon the entry of the final decree he wrote her a letter 
suggesting arrangements for her to visit the child. How¬ 
ever, she never replied to this letter or communicated with 
plaintiff, or attempted to see the child until December 
25th, after the mailing of this motion, when she came to 
his home, unannounced, and spent several hours with the 
child. 


/s/ James E. Dawn, Jr. 

James E. Dawn, Jr., Plaintiff. 


Subscribed and sworn to before me, this 27th day of 
December, 1950. 

D. L. Grantham, 

(SEAL) Notary Public. 

• • • • 


75 Filed Feb 16 1951 Harry M. Hull, Clerk 
Motion To Amend Final Judgment Be Custody of Child 


Defendant moves the Court to amend the final judg¬ 
ment herein to award her the custody of the minor child 
herein, and for reasons therefor refers to the points and 
authorities attached. 

The rules of this court require that if you oppose the 
granting of this motion, you or your counsel shall urithm 
FIVE DAYS from date of service of a copy of above 
motion upon you, or such further time as said Court may 
grant, or as the parties to this action may agree upon, 
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file in reply with the Clerk of this Court a statement of 
the points and authorities upon which you rely, and serve 
a copy thereof upon counsel herein. 

/s/ John J. O’Brien 
John J. O’Brien, 

Attorney for defendant, 

Evans Building. 

• • • • 

78 Filed May 17 1951 Harry M. Hull, Clerk 

1 Judgment Modifying Provision of Final Judgment 
Herein Respecting Custody of Child 

This action having come on for further hearing upon 
the motions filed in behalf of defendant, and testimony 
being adduced in open Court, and counsel for the parties 
hereto having been fully heard, and memorandum opinion 
having been filed herein, and it appearing to the Court 
i that defendant should have the right of visitation and 
custody of the child herein as related in the memorandum 
opinion filed herein, it is, by the Court, this 17th day of 

May, 1951, 

ADJUDGED, ORDERED, and DECREED, that de- 
! fendant, VERNA J. DAWN, mother of the child herein, 
have the right to see the child at reasonable times, and 
to have the child with her between the hours of 9:00 
i A. M. on Saturday until 1:00 P. M. on Sunday, the fol- 
' lowing day, twice a month; said hours to commence on 
the second and last Saturdays of each month; provided, 
however, defendant shall not remove the child from the 
• metropolitan area of the District of Columbia. This or¬ 
der effective forthwith. 

/s/ Walter M. Bastian 

U. S. District Court Judge. 
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79 Filed Jtm 4 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 4th day of June, 1951, that 
James E. Dawn, Jr., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 17th day of May, 
1951 in favor of Verna J. Dawn against said James E. 
Dawn, Jr. 

/s/ H. P. Long 
H. P. Long, 

Attorney for Plaintiff. 

(Extract from Reporter’s Transcript, Oct. 4, 1950; 
Memo, opinion of Curran, J.) 

1 • • • "Washington, D. C., October 6, 1950 

The above-entitled matter came on for argument be¬ 
fore HONORABLE EDWARD M. CURRAN, Associate 
Judge, at ten o’clock, a. m. APPEARANCES: HAL- 
LOCK P. LONG, on behalf of Plaintiff James E. Dawn. 
DeWITT S. HYDE, on behalf of Defendant Verna J. 
Dawn. 

• • • (Argument of Counsel) 

23 • • • THE COURT: The cross complaint for 
a divorce on the ground of adultery has been 

withdrawn. Both cases were consolidated by this Court 
for trial 

The complaint for a legal separation, that is, a limited 
divorce on the ground of cruelty is dismissed, because X 
find that the plaintiff has not sustained the bur¬ 
den. 

24 The custody of the child is awarded to the 
father, and the complaint for an absolute divorce 

on the ground of desertion is granted. • • • 

Counsel will prepare the proper findings. Of course 
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the right of visitation will be in the mother to see the 
child at reasonable times, not the present arrangement 

• • • 

27 • • * Washington, D. C., April 6, 1951. • • • 

BEFORE: HONORABLE WALTER M. BAS- 
TIAN, Jndge, United States District Conrt for the Dis¬ 
trict of Colombia. APPEARANCES: H. P. LONG, 
ESQUIRE, on behalf of Plaintiff; JOHN J. O’BRIEN, 
ESQUIRE, on behalf of the Defendant. • • • (Argu¬ 
ment of Counsel) 

31 • • • THE COURT: Certainly there is nothing 
in the record which could justify me in changing 

Judge Curran’s ruling. * * * If Judge Curran will 
hear it I have no objection. I certainly can’t review 
his ruling. • • • 

32 • • • I think Mr. O’Brien ought to have his 
day in court. I will ask the clerk to refer it to 

Judge Curran. If he wants to hear it all right, other¬ 
wise I will deny the motion. He is in pre-trial, and he 
will probably give you a quick answer yes or no, but I 
won’t make any order changing the ruling. • • • 

33 • • • Tuesday, April 24, 1951 • • • 

35 • • • THE COURT: Judge Curran I under¬ 
stand tried it and sent it back, and he said it was 

out of his hands and sent it back to me. I think he 
should be the one to pass on it but there is nothing for 
me to do but hear it and, as I say, I want you to limit 
your testimony to the fact that she can’t see the child, 
or the circumstances under which she should see it. • • • 
MR. LONG: • # * 

36 • • • Your Honor can’t hear an appeal from 
. Judge Curran’s ruling: 

THE COURT: I am not going to do that, but his 
ruling says she has the right to see the child at reason¬ 
able times. • • • 

• • • I think Mr. O’Brien has the right to 
show that the plaintiff has not obeyed the order 
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of court * * * I am going to hear what she has to 
say because if he hasn’t given her the right to see the child 
I am going to see that she has that right • • • 

38 • * # I am not going to change the order. 

MR. LONG: I understood you to say that the 

motion would be denied unless Judge Curran would hear 
it THE COURT: That was the motion to modify the 
order, and I am not going to modify the order. • • • 

39 • • • VERNA J. DAWN • • • 

40 • • • DIRECT EXAMINATION 

BY MR. O’BRIEN • • • 

Q Where do you live? A 1408 Crittenden Street 
Northwest 

Q And you have one child? A Yes, Janice. 

Q And where is Janice now, with her father? A 

Yes • • • Since she was bora she has been living there. 

• • • 

Q Will you tell us when was the first time you went 

there after October 6, 1950? A I went Christmas Day. 

• • • 

41 * • * Q How long did that take place? A I 
think we were there about three hours, over two 
hours. • • • 

42 • • • Q How long did his mother stay in the 
room with you? A Well, I believe the father did 

leave the room after a while. We were alone maybe one 
hour, but during that hour we had interruptions like 
people speaking over the telephone. 

Q Were you permitted to take the child out? A No. 
I asked to take the child out to dinner with Mrs. Krause 
and myself but they wouldn’t give me the right 
• • • Q Do you wish to be able to take the child 
out with you? A Why, yes, by all means. 
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Q And is that the reason that the second motion was 
filed in this case, because yon were not satisfied with 
partial custody? A Yes. 

THE COURT: Mr. O’Brien, I haven’t seen any 
change in conditions that would make me change the 
order, but only the right to see the child. 

43 • * • by MR. O’BRIEN: Q How often do 
you desire to have the child with you? A I 

would like to have the child. • • • 
i THE WITNESS: Then I am appealing— 

THE COURT: But I can’t change the order he has 
made. I can only give you the rights provided in 
that order unless you can show the child is in surround¬ 
ings that are unhealthy for it, so the most that the 
Court can or will do at this time is to see that you 
have the right to visit the child at reasonable times, and 
over weekends sometimes. 

THE WITNESS: I haven’t had my child on a 

44 vacation with me. 

THE COURT: Are you living with anyone? 
THE WITNESS: I have a room in an apartment with 
a family named Holman. • • • 

BY MR. O’BRIEN: • • • Q If you don’t have the 
child with you as permanent custody do you wish the 
child with you on weekends? A Yes. 

Q On vacation periods? A Yes. 

Q How often in the meantime do you desire to see 
the child? A Perhaps, if I don’t have the custody, to 
have her Saturday, and over Saturday night and Sun¬ 
day, and return her Sunday evening. 

45 Q Do you contemplate any summer vacation? 
Oh, yes, I would like to go as soon as possible. I 

would like to see my family. 

Q Where is that? A In Minnesota. 

Q Where are you employed? A Department of Ag¬ 
riculture. • • • 
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CROSS-EXAMINATION BY MR. LONG: 

Q Mrs. Dawn, after the final divorce was granted in 
this case yon got a letter from your husband, didn’t you? 
A Yes. 

Q Asking you to state under what conditions you would 
agree to see the child? A Yes. 

Q Did you ever reply to that? A No. 

Q And when you called Sunday, I mean Christmas 
Day, did you tell them you were coming? • • • 

46 • # * A No. The reason was I didn’t wish to 
see her under those conditions. 

BY MR. LONG: Did you ever ask to be allowed to 
see the child since the divorce was granted? # • A 

No. The reason was I get in touch with Mr. O’Brien 
in the case. • • • 

47 • • • ALFREDA KRAUSE • • • DIRECT 
EXAMINATION BY MR. O’BRIEN: • • • Q 

where are you employed? A In the Department of Ag¬ 
riculture. * * * 

48 • • • X)id you have occasion, as a result of your 
conversation with Mrs. Dawn and what she told 

you, to go with Mrs. Dawn to see the child at Christmas¬ 
time? A Yes • • • I went with Mrs. Dawn to the home 
of the Dawns and they permitted her to see the child 
for two hours, I believe, up until the time they were to 
have dinner, and said they would clear the living room 
so that she could see the child alone, but during that 
period he came back and forth very often. • • • 

49 • • • THE COURT: Tell us what was said. 
THE WITNESS: All right. Verna said to her 

mother-in-law that she loved Janice and wanted to be 
with Janice, and Mrs. Dawn, Verna’s mother-in-law, said 
in front of the child, and in front of me, that she, Verna, 
had never loved the child; and Mr. Dawn, Mrs. Dawn’s 
father-in-law, started telling me all about the long history 
of the case, and what a terrible person Mrs. Dawn was, 
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Janice, the child, being present during all this, and I 
stopped him and told him I wasn’t interested, that we 
came there interested in seeing the child. The attitude 
of the child toward the mother was quite restrained, I 
would say. • • • 

50 • • • CROSS-EXAMINATION 

BY MR. LONG: # • • 

Q When you called at the home of Mr. Dawn, Sr., 
and 

51 you had this conversation with them, didn’t • • • 
you • • • tell them what they had to do and 

what the law was, and all that? A I don’t believe it 
did. I was under the impression it was clear. Mr. 
Dawn thought I had come in the position of legal coun¬ 
sel because he asked me on various occasions just what 
my connection was. 

Q Did you tell them you were a social worker? A I 

did not. I told him I was a friend of Mrs. Dawn. 

• • • 

54 • • • by THE COURT: Q Mrs. Dawn, what 

about this statement that if you got your hands 
on the child they would never see it again? A To be 
honest, if they could put a date on it, I said that at one 
time, but today, if I don’t have custody of her, I would 
like to have her on week-ends. • • • 

56 • • • (argument of Counsel) 

THE COURT: I am going to give this mother 
an opportunity to see the child. 

MR. LONG: But she has not been refused permission. 
She has gone there and she could see it 
THE COURT: She did what every client would do 
after she got a lawyer in the case. 

The opinion of the Court is that under the order of 
Judge Curran the mother has a right to see the child 
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at reasonable times. I believe that reasonable times 
would indicate that she could have the child with her 
at least two weekends each month; 

57 Therefore, I am going to give the child to the 

mother from 9 o’clock Saturday morning until 1 

o’clock on Sunday, twice a month. If on any occasion 

she fails to bring that child back by that time the Court 
will see that she is never to visit the child. If she. takes 
it from the jurisdiction of the Court the Court will see 
to it that she will never see the child. 

I will defer any action on whether she. may have the 
child with her at any time during the summer depending 
upon her behavior in connection with this order which the 
Court will make. 

I will state that if she does not bring back the child 
when she is supposed to the Court was (sic) adjudge her 
in contempt and there will be no purging by return of the 
child. 

On the other hand I do not believe she should be de¬ 
prived entirely of the custody of the child. I do not 
believe that was the intent of Judge Curran’s order. 

I want this filed in the case. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 
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Statement of Case 

Substantially as outlined by appellant. 

Summary of Argument 

A second judge may interpret a judgment that is not 
clear, especially when a first judge refuses to interpret it. 

, ' t * 

Argument 

A judgment should be complete. It should not open any 
judicial question to be determined by others. A judgment 
must be definite and certain. 33 C. J. page 1195. The judg¬ 
ment in the case at bar was indefinite as to time when the 
mother could visit the child. The judgment merely recites 
that the mother could visit the child at reasonable times. 
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It seems that whenever the mother visited the child due to 
interruptions she could not have the opportunity to utilize 
the entire time while she was with the child. The main ob¬ 
ject for filing motion was to make more certain the time 
within which the mother could visit the child and be with the 
child. 

The enforcement of a judgment should not be left to the 
discretion of the parties to whom it is addressed. Idaho- 
People vs. Cothen, 210 P. 1000; 34 C. J. page 227, Note 76 & 
77. In the instant case the judgment was left to the 
discretion of the parties which turns out to be a very poor 
arrangement. 

Directions for carrying a judgment into effect, which 
does not change or modify the judgment with respect to 
matters put in issue and determined by the judgment may 
be inserted or modified by amendment. Gibson vs. River 
Farms of Calif., 121 P. 2nd 504; Dillenburg vs. Hellgran, 
10 N. E. 2nd 44; Cazzell vs. Cazzell, 3 P. 2nd 479; State 
vs. Womack, 17 Tex. 237. The appellee takes the position 
that the judgment rendered by Judge Curran was not 
changed by Judge Bastian but was made complete, the un¬ 
certain portions were made certain, so that both parties 
knew exactly how they stood in the matter. 

Conclusion 

For the foregoing reasons it is respectfully submitted 
that the order appealed from be affirmed. 

Respectfully submitted, 

JOHN J. O’BRIEN, 
HENRY J. SIEGMAN, 
Attorneys for Appellee, 
216 Evans Building, 

• Washington 5, D. < 3 . 







